Agreement 57-2FEDAQO1

AGREEMENT
between
THE UNITED STATES ARNMY CORPS OF ENGINEERS;
GALVESTON DISTRICT
and
THE STATE OF TEXAS _
TEXAS DEPARTMENT OF TRANSPORTATION
for the
PROVISION OF FUNDING TO EXPEDITE REVIEWS OF TRANSPORTATION PROJECTS

THIS AGREEMENT is entered into by and between the Texas Department of
Transportation (hereinafter "TxDOT"), a public agency of the State of Texas, and the United
States Army Corps of Engineers, Galveston District (hereinafter “Corps"), collectively referred to
as the "Parties”.

WHEREAS, Section 214 of the Water Resources Development Act ("WRDA") of 2000, as
amended and codified at 33 U.S.C. Section 2352 ("Section 214" allows the Secretary of the Army
("Secretary") to accept and expend funds contributed by a non-federal public entity, to expedite
the evaluation of a permit of that entity related to a project or activity for a public purpose under
the jurisdiction of the Department of the Army (DA), as long as the acceptance and use of funds
will not substantively or procedurally impact impartial decision-making with respect to permits,
and imposes certain limitations on and requirements applicable to the use of such authority;

WHEREAS, the Secretary has delegated the responsibility of carrying out Section 214 to
the United States Army Corps of Engingers Chief of Engiheers and their delegated
representatives;

WHEREAS, the United States Army Corps of Engineers Chief of Engineers, by
memorandum dated April 18, 2018, has authorized the United States Army Corps of Engineers
District and Division Engineers to accept and expend funds contributed by non-federal public
ehtities under Section 214, subject to certain limitations including the publishing of public notice;

WHEREAS, the authority to accept and expend funds under Section 214, increases the
flexibility for non-federal public entities to contribute funds to expedite the evaluation and

processing of permit applications; .

WHEREAS, the Corps shall ensure that expediting the evaluation of a permit application
through the use of funds accepted and expended under Section 214 does not adversely affect
the timeline for evaluation of permit applications of other entities that have not contributed funds
under this section,

WHEREAS, it is acknowladged and understood that the Corps’ review of DA permit
applications will be completely impartial and in accordance with all applicable federal laws and
regulations and will be performed using the same procedures for decisions that would otherwise
he required for the evaluation of permit applications for similar projects or activities not carried out
using funds authorized under this section;
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WHEREAS, TxDOT desires expedited reviews of its requests related to transportation
projects, where it functions as a state or federal agency, which the Corps has legal responsibility
to review pursuant to Section 10 of the Rivers and Harbors Act of 1899, and/or Section 404 of the
Clean Water Act; and/or Section 103 of the Marine Protection, Research and Sanctuaries Act of
1972;

WHEREAS, the Corps issued an initial Public Notice dated December 10, 2020 advising
the public of its intent to accept and expend funds contributed by TXDOT for the expedited review
and processing of permit applications and for other requests such as pre-application meetings,
jurisdictional determinations, training, coordination meetings, and associated travel;

WHEREAS, TxDOT is authorized by Section 222.005 of the Texas Transportation Code
to enter into this Agreement to provide funds to a federal agency to expedite the agency’s
performance of its duties related to the environmental review of TxDOT's transportation projects,
and imposes certain requirements on stich an agreement;

WHEREAS, the Corps currently reviews aspects of certain TxDOT projects in the course
of processing permit applications and related materials under Section 404 of the Clean Water Act
(33 U.S.C. Section 1344), Section 10 of the Rivers and Harbors Act of 1899 (33 U.S.C. Section
403), and Section 103 of the Marine Protection, Research and Sanctuaries Act of 1972 (33U.S.C.
Section 1413);

WHEREAS, the Parties have determined that it would be mutually beneficial for TXDOT
to provide to the Corps advance funding to achieve expedited review of permit applications for
TxDOT transportation projects,

WHEREAS, the Corps is willing to provide expedited review of permit applications for
TxDOT transportation projects following receipt of funding from TxDOT as more fully described in
this Agreement,

WHEREAS, the Parties estimate that an amount not to exceed $2,000,000, would be
sufficient to fund expedited reviews of TxDOT transportation project applications for DA permits
and other activities required under this Agreement for a period of 4 years; and

WHEREAS, the Corps District Engineers have determined that acceptance and
expenditure of funds received from TxDOT under the terms of this Agreement will comply with
Section 214, as amended, and is not contrary to the general public interest.

NOW, THEREFORE, for the purpose of establishing a mutual framework governing the
respective responsibilities of the Parties for the acceptance and expenditure of funds contributed
by TXDOT to expedite review of DA permit applications and other actions for TxDOT
transportation projects under the Corps' jurisdiction, TxDOT and the Corps agree asfoliows:
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ARTICLE i. PERSONNEL.

1.1 TxDOT Personnel

.41

1.1.2

TxDOT will designate an employee as the TxDOT Point of Contact (‘TxRDOT POC)
for implementation of this Agreement. The TxDOT POC will work directly with the
Corps Point of Contact (“Corps POC”) on project reviews, receipt and tracking of
expenditure of funds, report tracking, non-project-specific programmatic efforts

“designed to expedite reviews for project applications and other actions, prioritizing

project submittals when needed, and overall management and interagency
coordination.

The TXDOT POC may designate an alternate to perform any required functions in
their absence. The Corps POC will be notified of the alternate TxDOT POC, if one
is designated.

The TXDOT POC and any other pertinent TxDOT personnel shall meet with the
Corps POC on an annual basis, at a minimum, to discuss implementation of this
Agreement. '

1.2 Corps Personnel

1.2.1

1.2.2

1.2.3

The Corps will use funds provided under this Agreement for salary and benefits for
one (1) GS 12 level highly qualified, transportation-proficient, Regulatory Project
Manager to serve as the Corps POC. The Corps POC shall be, at all times, a full-
time equivalent federal employee (FTE) of the Corps, fully dedicated to working on
TxDOT actions subject to the Agreement.

Corps POC: The Corps POC will work directly with the TXDOT POC to implement
the requirements of the Agreement. This includes overall responsibility,
management, and implementation of the Corps' obligations under the Agreement,
coordinating and tracking all project submittals including prioritized actions, as well
as receipt and tracking of TXDOT WRDA 214 funds. The Corps POC will undertake
the regulatory review of TXDOT transportation projects, as the primary Regulatory
Reviewer, working to ensure timely and consistent reviews. The Corp POC will
direct and undertake non-project specific programmatic initiatives (as noted in
Attachment F), and provide deliverables designed to expedite reviews for project
applications and other actions, as needed. The Corps POC will be responsible for
District reporting (Monthly Reports, Quarterly Reports, Annual Reports, and/or
other Programmatic Reporting) due to TxDOT, as established under Section214.

Regulatory Reviewers: (Additional Regulatory Reviewers may be tasked with
working on TxDOT Section 214 activities, either as a second full time FTE of on
an ad hoc basis, if such assignment is determined by the Parties to be
advantageous to workload management, and if funding is available to support
additional labor hours. The additional Regulatory Reviewers will be respansible
for review of TXDOT's transportation projects and project status updates to the
Corps POC for use in relevant reporting to TxDOT. The Corps POC will coordinate
with ad hoc Regulatory Reviewer(s) as nheeded to ensure timely and consistent
reviews.
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1.2.4 Additional fully funded FTEs or ad hoc reviewers may be added upon mutual
written agreement by the Parlies, if workload warrants such an addition. Funding
would be adjusted as needed up to the allowable maximum of $2,000,000 for the -
4-year period of the Agreement.

1.2.5 The distribution of workload wili be determined by the Corps, for the fully funded
FTE, any additional fully funded FTEs, and/or ad hoc personnel.

1.2.6 The Corps POC and ad hoc Regulatory Reviewer(s) will meet the professional
standards as described in Attachment A

1.2.7 The Corps POC may designate an alternate to perform any required functions in
their absence. The TxDOT POC will be nofified of the alternate Corps POC, if one
is designated.

1.2.8 The Corps POC shall regularly coardinate with the Corps Regulatory Reviewer(s)
in support of the reporting requirements established in this Agreement to track and
ensure that expedited reviews are occurring in compliance with this Agreement.

1.2.9 The Corps POC and any other appropriate Corps personnel shall meet with the
TXDOT POC on an annual basis, at a minimum, The Corps POC and the TXDOT
POC may also meet at such times as jointly determined to be needed, typically on
a monthly basis, to discuss the status of pending projects and implementation of
this Agreement. ‘

ARTICLE Il. FUNDING

TXDOT will, subject to the billing provisions of Article H, item 2.2, below, provide funding
to the Corps, not to excead a total sum of $2,000,000 for services contemplated under this
Agreement for the contract tetrm of four (4) years. Upon execution of this Agreement,
TXDOT will pay the Corps in incremental sums, per the payment schedule included as
Attachment H. The funding schedule will fully fund one (1) Corps POC for a period of
four (4) years. Interim payments may be made as needed, in addition to scheduled
payments. The amount of interim payments will be determined by mutual agreement of
the Parties.

The funding provided by TxDOT will be accounted for services provided at the actual
burdened overthead rate caried by the Corps, including Special Effective Rate,
Departmental Rate, and General Administrative Rate, direct costs of training, and travel,
and per diem, at Federal Government rates, as needed to support the priority review
contemplated by the Agreement. The Corps shall provide TxDOT a Quarterly Report of
the amounts billed against TxDOT’s funding deposit, as described in AttachmentC.

2.3 The Regulatory Reviewer§s? and the Corps POC will charge against these accounts FOR
THEIR FULL to expedite review of permit applications and

programmatic initiatives for TxDOT trangportation projects.


M3PEXFAD
Highlight

M3PEXFAD
Highlight

M3PEXFAD
Highlight


24

2.5

26

2.7

2.8

2.9

3.1

3.2

Agreement 57-2FEDAQC1

Funds contributed by TXxDOT hereunder will be expended for permit evaluation by one {1)
Regulatory Corps POC for performing expedited processing activities for TxDOT
transportation projects, as well as handling development of programmatic initiatives,
templates, training materials, training sessions, advanced identification of permitiee
responsible mitigation areas and/or mitigation banks, and for management of this Section
214 Agreement. However, this Agreement does not preclude use of the funding to provide
for necessary time, travel, and lodging costs of Corps staff and other expertise necessary
to address TxDOT programmatic and project-related issues that may arise, such as
cultural resources issues. Such activities will include, hut not be limited to, the following:
pre-application coordination, application review meetings, jurisdictional determinations,
jurisdictional delineation verifications, functional or condition assessment verification,
consultant meetings, agency meetings, public scoping meetings, and meetings with
TXDOT regarding its projects. TXDOT Section 214 project funds will not be expended for
review of Regulatory Reviewer's work by supervisors or by other persons or elements of
the Corps District in the decision-making chain of command. Enforcement or compliance
activities will not be paid for from the funds contributed hereunder, nor will such funds be
used for paying the costs of public hearings and distribution of public notices.

The Corps, in expending TxDOT-provided funds under this Agreement, will comply with
all relevant laws, regulations, guidance, and palicies for expenditure of WRDA 214 funds.

In the event the Corps does not utilize the entire amount paid by TxDOT in a year, the
unused funds shall carry over for use in the following year or be returned if the Agreement
is terminated pursuant to the provisions of Article VII.

No work subject to this Agreement will be completed by the Corps until funds are received
by the Corps, (i.e., no funding in arrears Is allowed).

Section 214 funds may not be used to continue activities for TxDOT should a lapse in
appropriations result in a shutdown furlough for the Corps.

TxDOT shall not use funds provided by ancther federal agency (or any non-federal
contribution made to match funds provided by another federal agency) to meet any of its
obligations under this Agreement, unless TxDOT submits to the Corps a written
confirmation from the federal agency that the use of the funds to expedite the permit
application process s acceptable.

ARTICLE Ill. EXPEDITED PERMIT REVIEWS

TxDOT represents and agrees that all permit applications and permissions requested
pursuant to this Agreement will be submitted to the Corps in the name of TXDOT and that
the proponent of any permit and permission requests is TXDOT.

The Corps shall, to the maximum extent practicable, complete review of TXDOT permit
applications, requests for letters of permission, regional general permits, nationwide
permit pre-construction notifications, jurisdictional determinations, and other submittals in
jess time than is customary, as determined by the Corps, for the completion of such
reviews. See Attachment E Performance Measures section for specifics relative to
recuctions in review times,



Agreement §7-2FEDACO1

3.3 The Corps shall prioritize review of actions as needed to complete reviews in less time
than is customary andfor to accommodate TxDOT's requested decislon dates. In the event
that reviewing multiple actions in less time than is customary, and/or meeting the
requested decision dates of muitiple projects, results in a bottleneck for review of TXDOT
transportation projects, the Corps will request from TxDOT a priority order of those
transportation projects that are involved in the bottleneck. The priority order will be used
to manage Corps personnel workload to resolve the bottleneck.

34  To the extent it will not interfere with the Corps' ability to comply with the performance
measures set forth in Attachment E, the Corps shall:

3.41

34.2

343

344

3.4.5

Pravide TxDOT with any requested project development guidance on permitting
requitements regarding what is needed for permit review including stream and
wetland assessments and delineations, scopes of analyses, jurisdictionat
determinations, and mitigation plans.

Respond promptly to any urgent matters identified by TxDOT.

Attend all meetings, frainings, conferences, and field visits that the Parties deem -
appropriate.

Work colflaboratively with TxDOT to develop programmatic initiatives, and
approaches with the intent to streamline permit reviews, such as the development
of regional general permits, where applicable. Example programmatic initiatives

are included in Attachment F. -

Provide training on subject matter requested by TxDOT, for TXxDOT and TxDOT
contractor personnel for the purpose of developing consistent understanding of
Corps policies, regulations, and procedures, as well as permit application
requirements.

ARTICLE IV. IMPARTIAL DECISION-MAKING

4.1 The Corps will use the following procedures to ensure that TXDOT’s provision of funds will
not impact impartial Corps decision-making with respect to TxDOT fransportation projects:

4.1.1

Al final decisions on projects for which the Corps uses TxDOT-provided Section
214 funding must be reviewed and approved in writing by at least one level above
the normal decision-maker. For purposes of this Agreement, the decision-maker
is the person that has been delegated signature authority. For example, if the
decision-maker would be the Corps Team Leader, then the reviewer would be the
Branch Chief. If the decision maker is the District Engineer (District Commander},
the final decision must be reviewed and approved in writing by the Division
Engineer (Division Commander). It is understood and agreed by the Parties that
use of the funds accepted by the Corps pursuant to this Agreement will not impact
government decision-imaking with respect to TxDOT transportation projects and
applications. '
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4.1.2 All final devisions on projects for-which the Corps uses TxDOT-provided Section
214 funding must be made avaitable on the respective Corps District webpage.
The information will be posted in a clearly identifiable area indicating that the Corps
used TxDOT-provided funding for the review of the projects.

41.3 The Corps will nat eliminate any procedures or decision criteria that would
otherwise be required for the type of project and permit application under
consideration.

4.1.4 The Corps must comply with all appticéb{e laws and regulations.

4.1.5 TxDOT-provided Section 214 funds will only be expended to expedite the final
decision or other submittal and programmatic or other actions according to the
terms and conditions of this Agreement. Funds will not be expended for the
required review and approval of the decision-maker's decision.

ARTICLE V. REPORTING

Monthly Reports: The Corps will track submission and status of all actions assigned a
permit nuraber including but not limited to standard permit applications, requests for letters
of permission, nationwide permit pre-construction notifications, and other submittals,
including jurisdictional determination requests, and compile such information into a
Monthly Report for TXDOT. The Monthly Report will be submitted in a format that has
been agreed upon by bath the Corps and TXDOT. Information that may be included in the
Monthly Report is listed in Attachment B. The report format and content may be changed
by written agreement of the Parties. ‘

Quiarterly Reports: The Corps will issue a Quarterly Report of all expenditures charged to
the TXDOT 214 account for each quarter, including all travel expenditures and travel
purpose summaries. Information that may be included in the Quarterly Report is listed in
Attachment C. The report format and content may be changed by written agreement of
the Parties. Quarterly Roports are due no later than thirty (30) days after the end of each
federal Fiscal Year (FY) calendar quarter, according to the following schedule:

» Quarter 1 (Oct 1 — Dec 31) — Report due Jan 30
¢ Quarter 2 (Jan 1 -Mar 31) — Repott due Apr 30
o Quarter 3 (Apr 1 - Jun 30) — Report due Jul 30
e Quarter 4 (Juiy 1 Sep 30) — Report due Oct 30

The petiod of reporting can be revised by written agreement of the Parties, without the
need to formally amend this Agreement,

Quality AssurancefQuality Control (QA/QC) Reportsh The Corps will review TxDOT's
application submissions and provide feedback to TxDOT on a quarterly basis, using the
tracking forms noted in Attachment G. The Corps and TxDOT POCs will review the
QAJIQC performance tracking forms, to identify trends and opportunities for improvement.
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Annual ReportyThe Corps will provide TxDOT an arnuat report with accounting details for
the prior Corps FY. This report will be provided by November 30 of each year, following
the end of the Corps FY, to the extent practicable by Cotps, based on data availability and
workioad. The format for the Annual Report is listed in Attachment D.

Satisfaction Letter: TxDOT will issue an annual satisfaction letter to the Corps, discussing
TxDOT's assessment of the success of this Agreement, based on the data provided to
date for the FY. The letter will be submitted to the Corps by October 15 of each year that
the Agreement remains in place, for inclusion in the Corps annual report to Headquarters.

ARTICLE Vi. COMMITMENTS & PERFORMANCE MEASURES

Thig Article VI applies to all TxDOT submittais made after TXDOT's initial payment of funds
under Article !i. This Article also applies to all actions received, processed, evaluated, and
finalized, or terminated by the Corps.

TXDOT will for all actions, excluding programmatic initiatives:

621 Utilize the respective Districts’ electronic submittal process, when able.

6.2.2 Engage in pre-application coordination with the Corps when possible, at least thirty
(30 days prior to submission of any permit application.

6.2.3 Prepare and submit to the Corps a complete permit application together with
drawings as currently required by Corps regulations:

¢ Individual Permits (Standard Permits, Letters of Permission, and modifications
or extensions of time) — refer to 33 CFR 325,

e Natlonwide Permit Pre-Construction Notifications (PCNs) — refer to 33 CFR
330, and the Regional and General Conditions for Nationwide Permits in the
Galveston District.

o Regional General Permits (RGPs) - refer to 33 CFR 330, and the PCN
requirements specified in each potentially applicable RGP.

6.2.4 Al permit applications will clearly identify whether TxDOT s functioning as a
faederal agency on the particular project.

825 Each TXDOT District will conduct a QA/QC review of all permit applications and
other requests and actions, as well as data and information associated with
required reporting aspects as established in this Agreement, prior to submitting
them to the Corps for review or evaluation, TXDOT will include a QA/QC cover
sheet with every submission, as formatted in Attachment G. The QA/QC form
may be changed as needed, by written agreement of the Parties.
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6.2.6 Provide all information necessary when requests for additional information are
received from the Corps on project specific actions, including consideration of
using recommended templates, as well as project-related activities, in a complete
packet of additional information, within thirty (30) days of receipt of the request for
additional information. If TXDOT is not able to provide the Corps with the complete
packet of additionat information within thirty (30) days, the Corps will withdraw the
permit application or request. Coordination on the application or submittal will
continue in a pre-application capacity to obtain the needed information. Once the
Corps receives the complete information, the application or request will be
reopened, and review will continue where it was left off.

6.2.7 Give full consideration fo modifying submitted permit applications in accordance
with the comments provided by the Corps or other approving agencies, in the
course of permit review, or terminate and withdraw the permit application.

6.2.8 Provide prioritization of projects to the Corps, as needed, if a bottleneck should
ocour. Goordination will occur to determine if requested decision dates will impact
the Corps’ ability to meet all submittals under review at a given time and effect
meeting performance measures.

Performance measures relative to the Corps assoclated with meeting the requirements of
this Agreement are included as Attachment E. The Corps will adhere to the review
timelines noted in Attachment E, to the extent practicable.

6.3.1 I additional information is needed, the Corps will identify the outstanding
information to meet federal completeness in its notification to TXDOT. If TXDOT is
not able to provide the Corps with the complete packet of additional information,
within thirty (30) days of receipt of the request for additional information, the Corps
will withdraw the permit application or request, and continue to coordinate with the
TxDOT in a pre-application capacity to obtain the needed information. Once the
Corps receives the complete information, the application or request will be
reopened, and review will continue where it left off.

6.3.2 The Coips will provide TxDOT with monthly updates regarding the status of the
permit reviews via direct communication between project managers andPOGs.

6.3.3  With respect to any project, if TXDOT requests completion seoner than any of the
proposed timelines specified in this Arficle and Attachment E, the Corps will
attempt to prioritize the action to meet the requested decision date. However, the
Corps cannot guarantee a decision by a requested date.

The Parties agree to mest on a monthly, quarterly, and annual basis, based on the State
of Texas FY calendar, to discuss workload and performance. The Parties may agree to
adjust the scheduling of meetings as needed. The expectations and performance of the
Parties to this Agreement shall be formally reviewed at quarterly meetings. In addition to
guarterly meetings, meetings may be held on an as-needed basis to facilitate continuous
improvement. The Paities shall discuss whether performance is as expected and, if not,
what improvements will be made moving forward. Any additional continuous improvement
topics may be discussed throughout the year, as needed as well, :
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ARTICLE VIIl. TERM AND TERMINATION.

The terms and conditions of the Agreement shall become effective upon the date the
Agreement is signed by the Corps Disfrict Engineer. The terms and conditions of this
Agreement shall be reviewed at an annual meeting to beformally held by the Parties at a
frequency of no less than once per year, coinciding with the beginning of the State of
Texas FY. Modifications to this Agreement may be made per Sections 10.1 and 10.2 of
this Agreement.

TxDOT has the legal authority to enter info this Agreement, and the institutional,
managerial, and financial capability (including sufficient funding per the agreed upon
structure noted in Article 11.) to ensure proper planning, management, and completion of
the Agreement. TxDOT acknowledges that the rights, duties, and obligations described
in this Agreement cannot be binding until all statutery and regulatory requirements have
heen met.

This Agreement shall remain in force for a period of four (4) years, from the execution date
of the Corps District Engineer, or until one of the Parties chooses fo terminate its
participation. This Agreement may be terminated by either TXDOT or the Corps,

7.3.1 Termination: If either TXDOT or the Corps wishes to terminate this Agreement for
- any reason, the party wishing to terminate shall provide written notice to the other
party’s POC, indicating the intent to terminate the Agreement, and the reason for
termination. The notice shall be provided to the other party one hundred eighty
(180) days in advance of the termination date, uniess the Parties agree to an
alternate date.

7.3.2 Any application being processed, reviewed, or evaltated on or after the effective
date of the termination will no longer be required to meet the expedited processing
timelines set forth in this Agreement.

7.3.3 In the event of termination, regardless of the reason, the Corps will return any
unused funds within ninety (90) days after the date of termination. Unused funds
shall be refurned to TXDOT by either check or electronic funds transfer. TxDOT
shall remain responsible for all costs properly incurred by the Corps under this
Agreement prior to the effective date of termination and for the costs of closing out
the Agreement.

ARTICLE VIIl. DISPUTE RESOLUTION

8.1 The Parties agree that, in the event of a dispute between the Parties regarding the

implementation of this Agreement, TXDOT and the Corps shall use their best efforts ta
resolve that dispute in an informal fashion through consultation and communication or
other forms of non-binding alterhative dispute resolution acceptable to the Parties. A
dispute relating to a final decision by the Corps on a TxDOT permit application or other
submittal shall not be subject to resolution by such informal means.

10
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ARTICLE IX. AUDITS

The Corps may conduct or arrange for the conduct of audits of the TXDOT WRDA 214
accounts. Corps audits shall be conducted in accordance with applicable Corps and
federal cost principles and regulations. Ta the extent permitted under applicable Federal
laws and regulations, the Corps may allow TxDOT to inspect books, records, documents,
or other evidence pertaining to costs and expenses maintained by the Corps, or at the
request of TxDOT provide TxDOT such information necessary to enable an audit of
activities under this Agreement. The costs of audits requested by TxDOT shall be paid
solely by the TxDOT, separate from WRDA 214 funds. The Corps will maintain records,
documents, or other evidence pertaining to costs and expenses associated with TXDOT
WRDA 214 account for a minimum of seven years after the close of a FY.,

ARTICLE X. MISCELLANEQUS

Substantive changes fo this Agreement may be accomplished by written amendment
signed by the Galveston District Engineer and the Governor. Certain non-substantive
minor modifications may be made by letter agreement. Substantive and non-substantive
changes are described in Section 10.2.

Substantive modifications to the Agreement include changes that affect the term, specific
roles and responsibilities, conditions of performance, reporting; or funding requirements.
Non-substantive medifications include changes to report formats, content, timing,
communications improvements, ot other administrative provision that are designed to
improve the execution of the tasks involved. Such non-substantive changes may be
approved by letter expressing mutual agreement to the minor changes if executed by the
Galveston District Regulatory Division Chief and the TxDOT Environmental Affairs
Division Director, with the exception of the Monthly and Quarterly Reports, and the QA/QC
Cover Sheets which can be modified by written agreement between the Corps POC and
the TxDOT POC. '

Attachments A-H are made part of this Agreement. Report formats and content noted in
the aftachments may be changed by written agreement of the Parties as referenced in
10.1 and 10.2.

if any provision of this Agreement is determined to be invalid or unenforceable, the
remaining provisicns will remain in full force and unaffected to the fullest extent permitted
by law.

This Agresment is the entire agreement between the Parties concerning the provision of
funding to expedite permitting-related reviews of projects, and supersedes all prior written
or verbal statements, understandings, commitments, or promises.

This Agresment is entered into for the sole benefit of TXDOT and the Corps. Nothing in
this Agreement shall be construed as giving any benefits, rights, remedies, or claims to
any other entity, including, without limitation, the public in general,

Nothing in this Agreement shéll be construed as waiving TxDOT or Corps sovereign
immunity.

11
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10.8  This Agreement may be executed in multiple counterparts, each of which for all purposes
is deemed an original, and all of which constitute collectively one agreament.

10.9  This Agreement and all documents and action pursuant to it shall be governed by the
applicable statutes, regulations, directives, policies, and procedures of the United States.

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement, which shail become
effective upon the date it is signed by the Corps District Engineer.

U.S. DEPARTMENT OF THE ARMY THE STATE OF TEXAS
CORPS OF ENGINEERS TEXAS DEPARTMENT OF
GALVESTON DISTRICT TRANSPORTATION

Executed by:

ol

wothy R. Vail Mare VWliams
Colo orps ofEngineers Executive Director
District Engineer 27 ; '
) 2021 / |
Date: DCT ' Date: & {O‘ Z’!

12
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Attachment A - Professional Standards for Corps FTEs

Professional Standards for Corps POC:

Degree in engineering, biology, natural resources, or other related environmental
science.

4+ years of Regulatory Permit Review experience or equivalent.

Working knowledge of Section 10 of the Rivers and Harbors Act of 1889, Section 404 of
the Clean Water Act, Section 103 of the Marine Protection, Research and Sanctuaries
Act of 1972, the National Environmental Policy Act, the Endangered Species Act, the
National Historic Preservation Act, evaluation of jurisdiction under the Navigable VWater
Protection Rule of 2020, the Corps of Engineers Wetland Delineation Manual, as well as
relevant Regional Supplements, and methodologies in Compensatory Mitigation for
impacts to wetlands and waters of the US.

Experience in evaluating permit applications and jurisdictional determinations for linear
projects and/or transportation projects preferred.

Experience in overseeing and managing interagency efforts including development of
programmatic initiatives,

Ability to effectively coordinate with other federal and state agencies to evaluate
comments and recommendations on large-scale and/or controversial actions.

Ability to travel 20%, occasionally overnight.

Professional Standards for ad hoc Regulatory Reviewers:

Degree in engineering, biology, natural resources, or other related environmental
science.

3+ years of Regulatory Permit Review experience or equivalent.

Working knowledge of Section 10 of the Rivers and Harbors Act of 1899, Section 404 of
the Clean Water Act, Section 103 of the Marine Protection, Research and Sanctuaries
Act of 1972, the National Environmental Policy Act, the Endangered Species Act, the
National Historic Preservation Act, and the Corps of Engineers Wetland Delineation
Manual, as well as relevant Regional Supplements.

Experience in evaluating permit applications and jurisdictional determinations for linear
projects and/or transportation projects preferred.

Ability to travel 20%, occasionally overnight.
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Agreement 57-2FEDAQO1

Attachment B — Example fields to be included in the Monthly Report
Example fields for Monthly Tracking:

Corps PM

Corps Number

TxDOT Priority

TxDOT District

TxDOT District Contact

TxDOT CSJ

Project/Road Name

Action Type

Corps Received Date

Federally Complete Date

Requested hy Date

Decision Date

Days to Review — calc from fed complete to decision date
Mitigation — yes/no

Status — brief comments on current status and relevant information

o 8 & & & @& & & % @& 9 2 & & @

The format and data fields included in example reports may be changed as needed upon written
agreement by the Parties, as noted in Section 10.2 of the Agreement.
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Agreement 57-2FEDACO1

Attachment C — Example Quarterly Report Format

The format and data fields included in example reports may be changed as needed upon written
agreement hy the Parties, as nofed in Section 10.2 of the Agreement.

TXDOT X QTR REPORT FY 20XX

Section 214 of the Water Resources Development Act of 2000 (WRDA 2000, Public
Law No. 106-541) as amended, allows the Corps to accept funds from non-federal
public entities to provide priority review of their permit applications. TXDOT's funds
were accepted under the DATE MOA with Galveston District, which requires the
tracking of funds to ensure they are expended for the intended purpose.

The below table identifies manpower hours and cost expenditures for each project.
For the first quarter of 20XX (DATE RANGE), a total of XX labor hours, and no
travelitraining hours, were recorded, for a total of $X. Vehicle use fees were
recorded for a total of $X for the Quarter. Total expended in XQ20XX was $X.

QUARTERLY ACTION SUMMARY

Action iD DESCRIPTION TXDOT CSJ Type STATUS

2018-3000 SH 73 at FM 1663 | 0508-xxxxx SP Issued
SP
2014-300¢x% Harbor Bridge 0101-)000(xx MOD Withdrawn
Bay Street

2014-xxxxx Extension 0101-xxxxx MOD Pending
Total Cost Labor
Hours

Total Cost Travel
Total Cost Vehicle
Use

TOTAL Cost
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Agreement 57-2FEDAOO1

Attachment D - Annual Report Format

The format and data fields included in example reports may be changed as needed upon written
agreement by the Parties, as noted in Sections 10.1 and 10.2 of the Agreement.

MEMORANDUM FOR TEXAS DEPARTMENT OF TRANSPORTATION {TxDOT)

SUBJECT: FY 20XX End of Year Report for TxDOT under Section 214 of WRDA 2000, as
amended.

1.

Funding: Section 214 of WRDA 2000, as amended (Sec. 214), Titie 23 U.S.C.
Section 139()), and Title 48 U.S.C. Section 307 allow the Secretary of the Army to
accept and expend funds contributed by certain entities to expedite the permit
evaluation process. The Regulatory Program's {mplementation Guidance for the Use of
Funding Agreements within the Regulatory Program (“implementation Guidance”} gives
examples of acceptable activities executed under funding agreements, inciuding
application reviews, site visits, training, travel, field office set-up costs, coordination
activities, additional personnel, and others. Funding may come directly from the
funding TxDOT's budget or may be from a grant or other source.

The following outlines the funds accepted and expended by the Corps District during the
subject federal fiscal year (FY):

i. Total funds accepted during this FY: $X

ii. Total funds expended during this FY: $X

ii. Number of FTEs: X

iv. Name(s) of staff working under the agreement this FY: XX

Assessment: The goal of funding through an agreement is to expedite the permit
evaluation process. This can be accomplished through qualitative means, such as
dedicating staff for improved communication, ability of TxDOT to prioritize projects with
Corps staff, and improved submittals of information. The permit process must be
expedited quantitatively for TxDOT, while not adversely impacting the fimeframes for
review for other applicants within the same district. Quantitative improvements can be
demonstrated by showing that permit processing times have generally improved since
inception of an agreement. Performance measures are a means to show quantitative
improvement, and performance relative to any such measures for the subject FY should
be provided helow.

The following describes how funds have been used to expedite the permit

evaluation process:

i. Qualitative description: XXX/

ii. Quantitative description: XXX

Overall, [CONCLUSION STATEMENT].
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Agreement 57-2FEDAOO

Attachment E - Performance Measures

TXDOT and the Corps have agreed to the following performance measures to be utilized to
evaluate permit processing under this 214 Agreement to accept funds to expedite permit
processing. These Performance Measures may be revised by written agreement between the
TxDOT Environmental Affairs Division Director and the Corps Regulatory Division Chief, or their
delegated representatives, without necessitating a formal revision of the MOA. Results of the
Performance Measure analysis will be presented to TxDOT at least once a year by November
30, sixty (60) days after the end of the USACE fiscal year. Monthly or Quarterly Reports can be
used to provide additional analysis throughout the year. An objective is considered to be
satisfactorily met if the performance falls into either the “Expected” or “Exceeds Expectations”
category.

Corps Performance Objectives Performance Measure (% Obj. Met)

1. The Corps will assign submitted actions >85%

a project number and notify the TxDOT POC 80-95%
and appropriate TxDOT District office within <80%
15 calendar days of receiving a submission.

Exceeds Expectations
Expected
Needs Improvement

2. The Corps will complete all non-complex Standard >80% = Exceeds Expectations
Permits and Letters of Permission 80% = Expected
within 120 calendar days of a federally complete <B0% = Needs Improvement

application. Exceptions include complex projects.

3. The Corps will complete all NWPs, within >90% = Exceeds Expectations
40 calendar days of receipt of a federally complete 85-90% = Expected
permit application. Exceptions include NWPs with <85% = Needs Improvement

waiver redquirements, and/or complex projects.

4. The Corps will complete all GPs, and >80% = Exceeds Expectations
non-complex SP Modifications within 60 calendar days 85-90% = Expected
of receipt of a federally complete permit application. <85% = Needs Improvement

Exceptions include complex projects.

5. The Corps will review all permit >05% = Exceeds Expectations
applications, to determine if they arefederally 85-95% = Expected
complete, within 15 calendar days from the date of <85% = Needs Improvement

receipt. If the application is not federally complete, the
Corps will request additional information to meet the
federal completeness standard within the same 15
calendar days.

TxDOT Performance Objectives Performance Measure (% Obj. Met)
1. TxDOT Districts will QA/QC all applications >90% = Exceeds Expectations

and requests for jurisdictional determinations, 80-90% = Expected

and will submit them to the Corps with a cover. <80% = Needs Improvement

sheet that identifies the QA/QC reviewer, per the
format in Attachment G.
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Agreement 57-2FEDAOO1

Performance Measure Footnotes:

1.

The term “action” means request for pre-application meeting, jurisdictional determination, No
Permit Required Request, or permit application for any type of DA permit.

The column for % Obj. Met is calculated based on number of actions that occur during the
Corps’ Fiscal Year (Oct 1~ Sep 30), or an extrapolation thereof. The percentage calculation
is the number of actions that met or exceeded the performance objective divided by the total
number of applicable actions undertaken in the year, multiplied by 100.

The term “completeness” is defined as federally complete per Corps regulations noted in
33 CFR Parts 325, 330, and other relevant guidance or policies.

The term “complex project(s)” is defined as an action that requires additional review time to
reach a final decision. Such actions include proposed projects that require one or more of
the following: extended comment periods, plan modifications, delays associated with
meeting permit special conditions (to include NWP General and Regional Conditions), other
agency approvals, development of permittee responsible compensatory mitigation plans,
extended coordination for ESA, Section 108, Section 408, and/or Corps Real Estate
reviews, and/or projects that require an EIS.

For complex projects, the Parties will work collaboratively to develop a realistic timeline
estimate for the review and will communicate any adjustments to the schedule in a timely
manner. To the extent that the Corps Regulatory Staff has contro! over steps in the
process, they will strive to meet or exceed timelines as set forth in the performance
objectives.
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Agreement 57-2FE=DAOG1

Attachment F - Example Programmatic Initiatives to streamliine permit reviews

Develop Regional General Permit(s)

PRM Mitigation Strategies with advanced identification of sites
Annual/Bi-annual Training Sessions

Development of Templates

NEPA/404 merger agreement

Other initiatives may be undertaken, if there is a need, based on agreement between the Corps
and TxDOT.

Initiatives started in a prior FY, may be continued in a new FY, if additional time is needed to
complete the activity. Continued development of a programmatic initiative will serve to meet the
Initiative Objective for the subject FY.
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Attachment G — QA/QC Cover Sheets

Agreement 57-2FEDAOO

The format and data included in examples may be changed as needed as a non-substantive
modification upon written agreement by the Parties, as noted in Section 10.2 of the Agreement.

TXDOTWRDA 214 — Permit Application QA/QC Cover Sheet

T«DOT Seclion (To be completed by TxDCT before submitting application} I

TxDOT PH:

TxBOT Distrct:
{1 TxDOT is non-federat appicant or Co-applicant
0 TxDOT is aching as Federal applicant

TxDOT QA/AC Reviewer
Project Gonsultant”
App Submittal Date:
Requested Dedision Cate:

{f T«DOT Is nok the apekicant or Co-applivant, then 214 funds sannol be used )

Included

Submission Pending

BfA

Narrative Description of Jurisdictional Work and Prcject Purpase

Impact A t (Table of Impacts to Wetlands andfor Waters of the US)

urisdicilonal Determinationts) {copy of fettet(s) and map(s}, if previously issued)

Project Plen Packet (including items 1-7 below, if required}

1, Vidnly Map

2. Plan View (focused on jurisdictionsl area and ragulated work}
3, Cross Sections {showing tidal datum, ordinary high water mark, wetland boundaries)
I A, Staging Areas / Temp access routes for construction sccess
5. Temporary Restoration Plan with timeline
6. Compansatery Mitigation £lan
7. Dredge Material Management Plan {DMMP}
Requested by date {note construction/contracting mil )
Cultural Resources ent
Threatened and End: d Spedies Assessment
Alternatives Analysis

List of prior permits or JDs {inclde the numberls), type(s), and issued/withdrawn dates|

Any prior Cofps ¢ gon: (other Corps offices for 408, Real Estate, etc.}

Data matches throughout packet {Data is consistent on tables, plans, narcative, ete.)

Other |please Yist):

Other Noles or commenis.

20

[ Corps Section {To be compleled by Coms diring applcation reviev)

Dale Recelved by Corps’ Date assigned:

SWGH Regulalor assigned.
{Copy Appficant, Agen! Contact informahon from IR or PN}

APPLICANT:

AGENT:

Cxaie Reviewed for completeness:
Federaly compiele? Y N
Items missing/requested:

Complele for entlre review? Y N

Addltional infermation received? Y N Date received:

H incomplete, lisl missing ems:

Date determined federally compiete:
Delays in project review {note fem and impact {o schedule):

Other Notes or comments:



TXDOT WRDA 244 — Jurisdictional Determination, andfor
Delineation Assessment/Verification QA/QC Cover Sheet

[_TxDOT Section (To be comnpleted by TxDOT before submitting request )

TxDOT Ph1:

TxDOT Disidct:

T¥DOT QAQC Reviewer.
Project Gonsuitant:

o TxDOT is nonsfederat appicant or Co-applicant Submitial Date:

TxDOT is acting s Federal applicant

(F TxDOT is nof the epplicant ar Co-applicant, then 244 funds cannol be used.

Requasted Decision Date: ____

tncluded

Subrnission Pending.

NA

[ jtems with un asterisk ore preferred bt hot required in regulation or rulef

Marralive description of jurisdictional area and site conditlons

summary Table of Aquatic Resources (Wetlands and/or Waters of the U5}

Data Sheets [including items 1-3 below)

1. Site phatographs

2. Dalingation Map Set

3. Vicinity Map

Site detail maps and Bigures {with tidal datums or ordina
Antecedent Przcipitation Tool [APT) Data

High water marks noted,

Other Supporting data (scils, NWI, aeriai photography, etc.}

Draft 1D formis)*

permit pending for the subject site {list permit application number and Regulator assigned)

tist of prior peraiits of JDs (include the nymber(s), type(s), and issuedfwithdrawn dates)

Data matches throughout packet {Data i consistent on tables, plans, narcative, etc,

Other {please list);

Other Notes or comments:
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[Corps Section (To be completed by Corps during application revievr.)

Date Received by Corps:

SWG#

Date Reviavied for compleleness:
Packet complele for review? Y N
{lems missing/requested:

Date assignad
Regulator assigned:

Additionat informalion Teceived? Y N
¥ incomplete, list missing items:

Date received:

Olher delays {nole ilgm and impact to schedule):

Other Notes or comments:



Agreement 57-2FEDAD0O1

Attachment H — Estimated Funding Schedule {(based on estimated FTE salaries

and suppiementais State FY 22-25)

Single FTE 2022 - Two FTE 23-25

FY 2022 FY 2023 FY 2024 FY 2025 Agreement Total
Fully loaded labor rate
for 2 GS 12 $194,784.00 | $401,255.04| $413,202.69| $42569147
Employees
Anticipated increase (3%) | $ 5,843.52 | §2,037.65 $12,398.78 | $12,770.74
214 Program Manager
Oversight $10,000.00 | $ 10,300.00 | $ 10,609.00 | $10,927.27
Anticipated increase (3%) | $ 30000 | $§ 30900 | $ 31827 | $ 327.82
Travel, Training, and
Vehicle Use $ 6,000.00 | $6,180.00 $ 6,365.40 $ 6,656.36
Anticipated inflation (3%) | $ 18000 | $ 18540 | $ 19096 [ $ 196.69
Supplemental FTE Hours | $ 15,000.00 | $ 5,450.00 $15,913.50 | $ 16,390.91
Anticipated increase (3%) (¢ 45000 [ $ 46350 | $ 47741 | $ 49173

Total

Biannual Payment

* Based on Single FTE in 2022, Two FTEs in 2023-25.
** Funding NTE amount of $2,000,000 was determined by rounding up from this estimated total.

22

$ 232,667.52 $ 446,180.59 $ 459,566.01 $ 473,352.99 §$ 1,611,657.11
L

$116,278.76 $223,090.30 $229,783.00 $236,676.49





